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Matter ; Warning texts for tobacco 

Item: The Government's item number S 91/3471/J 


The National Board of Health and Welfare, in its petition of 
June 6, 1991, rejects on all counts the arguments that the 
appellant has presented in his petition of March 15, 1991 

The National Board of Health and Welfare has. restricted itself 
to making a few brief remarks regarding the petition of the 
appellant, and in all other respects refers to the remarks the 
National Board of Health and Welfare has made regarding the 
appeals of Philip Morris AB and Svenska Tobaks AB. 


On account of the opinion presented by the National Board of 
Health and Welfare, the appellant would hereby like to agree 
with the line of reasoning of Philip Morris AB in the 
petitions of the company of January 30, 1991 and April 2, 1991 
and would like to state the fallowing. The appellant refutes 
on all points the arguments of the National Board of Health 
and Welfare. 


The remarks of the appellant are arranged under the same 
headings and heading numbers as the National Board of Health 
and Welfare has used in its petition, 

2 a. The Freedom of the Press Act 

The National Board of Health and Welfare claims in its 
petition of June 6, 1991, p. 2- that section 3 of the Freedom 
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of the Press Act contains a prohibition against the sale of 
tobacco products. Howsvar, the prohibition does not apply to 
tobacco products whose packages are marked in accordance with 
the stipulations of the National Board of Health and Welfara, 
which means that the Warning Text Act can be described as a 
partial prohibition against the sale of tobacco products. 

Fur ther the National Board of Health and Welfare claims that 
all questions about legal protection in terms of freedom of 
the press and the right to a trade mark for the packages of 
the product are irrelevant in the case that a prohibition 
against sales is imposed on a product. Also, such protection , 
according to the National E^oarri of Health and Vie If are, dees 
not entail the right for the .manufacturer to continue selling 
the prohibited product. 

The line of reasoning of the National Board of Health and 
Welfare is totally incorrect, and seems to be built on some 
kind of semantic play on words. It is, of course, completely 
per:Tiisslb ie to sell tobacco products in Sweden, arid it is 
incorrect that there should be some kind of prohibition 
against the sale tobacco products. Even if the right of the 
National Board of Health and Welfare to stipulate warning 
texts should be interpreted as a partial prohibition against 
sal=s, this does not mean that the National Board of Health 
and Welfare is free to ignore legal protection in terms of 
freedom of the press and the right to a trade mark. 

According to the National Board of Health and Welfare, it is 
clearly apparent from the prefaces to the Warning Text Act 
{Bill 1975/76=49) that the Act is not in conflict with the 
Freedom of the Press Act. However, at no time has the 
appellant questioned the right of lawmakers to implament the 
Warning Text Act. Instead, the appellant argues that the 
National Board of Health and Welfare has no right to implement 
a completely new warning text system that is directly countsr 
to the warning text system that is a result of the Warning 
Text Act, and which moreover is in conflict with the Freedom 
of the Press Act. It can be seen from the prefaces to the 
Warning Text Act (Bill 1975/76=49, p B£> , that certain types 
of warning texts can come into conflict with the Freedom of 
the Press Act. In the pre%'ious warning text case, the 
Sovernirient moreover revoked a number of warning texts that 
contained generally phrased exhortations In conflict with the 
Freedom of the Press Act. It is also apparent from the 
decision of the National Board of Health and Welfare of 
January 9, 1991, p 6 S that the National Board of Health and 
Welfare has been aware of this. Despite this, the National 
Board of Health and Welfare now claims that legal protection 
in terms of freedom of the press and ths right to a trade mark 
for the package of a product is irrelevant in the case that a 
prohibition to sell is imposed upon a product under the 
Warning Text Act. In this matter the National Board of Health 
and Welfare makes a reverse interpretatian of constitutional 
law and arrives at the conclusion that the Warning Text Act 
ought to have precedence over the Freedom of the Press Act. 
That the National Board of Health and Welfare does not respect 
basic rights and freedoms is particularly serious; rights and 
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freedoms which in this case hr»vc gained expression in -a 
constitutional Act such as the? Freedom of the Press Act. 
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The new warning texts of the National Board of Health and 
Welfare do not fulfill the purpose of the Warning Text Act. 
Instead , the purpose of the .National Board of Health and 
Welfare — with the help of impiementing radically enlarged and 
changed warning texts — is to prevent and to make it ware 
difficult for the tobacco companies to market their products 
(cf the proposal of the corisultstivs group of December 20, 
1939, p 5, appendix £> of the opinion of Philip Norris AB of 
January 30, 1991). 

2 b. The Warning Text Act 

According to the National Board of Health and Welfare, no 
limitations for the National Beard qt Health and Welfare to 
issue warning texts in regard to how the warning texts are to 
be formulated and affixed to the package are implied in the 
prefaces to the Warning Text Act. Instead, only certain 
rsquiremenis are given about hew the warning texts are to be 
worded (cf the opinion of the- National Board of Health and 
Welfare, p 2). According to the National Board of Health and 
Welfare, it is only in the last-marstioned respect that freedom 
of the press aspects must be taken into account, and according 
to the National Board of Health and Welfare this does not have 
anything to do with the prohibition against censorship of the 
Freedom of the Press Act or the right of the rcanufacturer to 
determine the design of the package himself. 

The line of reasoning of the National Board of Health and 
Welfare is totally incorrect. It is self-evident that the 
prefaces to the Warning Text Act and the wording of the Act 
cannot have precedence over the prohibition against censorship 
in the Freedom of the Press Act. Unfortunately, this 
relationship does not appear to be clear to the National Board 
of Health and Welfare. It is apparent from the line of 
reasoning of the National Board of Health and Welfare that the 
National Board sssiss to believe that only such freedom of the 
press aspects can be taken into account that are men tioned in 
the Warning Text Act or in its prefaces. This, however, is not 
the case. As every attorney knows, it Is in the nature of 
constitutional law that it is "above" ordinary law, and that 
therefore when there is a conflict in law, it has precedence 
over ordinary law. Therefore, the prefaces to the Warning Text 
Act provide no support for the argument of the National Board 
of Health and Welfare that the Freedom of the Press Act should 
be applicable only in part. On the other hand, the prefaces do 
support the argument of the appellant that the application of 
the Warning Text Act can come into conflict with the Freedom 
cf the Press Act. The implementation of larger warning text 
squares of such a size that the National Board of Health and 
Welfare has decided on constitutes censorship interference in 
obvious conflict with the prohibition against censorship of 
the Freedom of the Press Act. Nor saver, the pictorial elements 
shall fulfill the requirements for objectivity and neutrality, 
which they do not do (cf the opinion of Associate Professor 


Source: https://www.industrydocuments.ucsf.edu/docs/lxwk 000 


2501066966c 



the opinion of Philip 




Hans Gunner Axberger, appendix 3 of 
Morris AB of January 30, 1993. > . 


The purpose behind the Warning Text Act and the wording of the 
Act itself leaves no room for imp lemen ting the type of warning 
text that the National Board c-f Health has now decided on. 


Sc. Trade Mark Legislation 

According to the National Board of Health and Welfare, the 
right to freely use a trade ssrk — even in conflict with 
limitations laid down in law — is not inc laded in the 
propr is tor ship to the trade mark. Anything else, according to 
the National Board of Health and Welfare, would be obviously 
unreasijnable, since in such a case a busiriessaan would be able 
to register the entire package print as a trade mark and with 
reference to that resist every form of warning text on the 
package and continue to sell the product. Further, the 
National Board points out that the freedom of a businessman to 
determine the package print himself, can be restricted by the 
government establishing conditions for how the package print 
shall be formulated in certain respects, and that according to 
the prefaces of the Warning Text Act this is compatible with 
the basis for the regulation in ch 1 s 9 of the Freedom of the 
Press Act that deals with prohibition against commercial 
advertisements to the extent that advsrtiseisents are used in 
the marketing of in ter a 1 ia tobacco products. The National 
Board of Health and Welfare feels that the rules of the 
Freedom of the Press Act that stats that advertising print for 
tobacco inay be prohibited cannot be nullified by regulations 
in the Act on Trade Marks. Because of this, according to the 
National Board of Health and Welfare, neither can the 
regulations of the Warning Text Act be nullifies by the right 
to a trade mark that belongs to the appellant (cf petition of 
the National Board of Health and Welfare, p S). 

The appellant wishes tc emphasise here that there are no rules 
in the Freedom of the Press Act about print on packages being 
able to be prohibited, especially not by implementing 
regulations issued by the National Board of Health and 
Welfare. In addition, the appellant has not argued that the 
regulations of the Warning Text Act can be nullified by the 
right to a trade mark that belongs to the appellant. What the 
appellant has argued is that the sice and design of the new 
warning texts are in conflict with the Act on Trade Marks and 
therefore also with the Paris Convention. The present Swedish 
warning texts and the warning texts that apply in accordance 
with the EC Directive are not in conflict with the Act on 
Trade Marks. It is only the new design of the warping texts 
that is In conflict with both the Act on Trade Marks and ths 
Warning Text Act. 

The Act on Trade Marks gives the proprietor of a trade mark 
the right to market his products under certain distinguishing 
trade marks. Therefore, it is self evident that if a warning 
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text,, in principle, covers the greater part of, or the entire 
trade mark on a package, then this is in conflict with the 
purpose behind the trade mack legislation- In addition, an 
increased confusion of the packages will be the result of the 
size of the new warning texts of the National Board of Health 
and Welfare since it obstructs and makes a distinction between 
trade marks more difficult- 

In the opinion of the appellant, it can never have been the 
intention of the Warning Text Act that the warning texts 
should overshadow the trade mark or the package design of the 
tobacco product. Instead, the purpose of the Warning Text Act 
is to provide the consumer with information about passible 
health hazards that are associated with the use of tobacco. 
The warning texts shall be of such a size that they are clear 
and easy to read by the consumer. The present size of the 
warning texts fulfills this purpose very well. Moreover, the 
present Swedish warning texts are larger than those of most 
other countries in the world. 

The appellant can also note that, the National Board of Health 
and Welfare has not cited any arguments or evidence that 
challenge the conclusions of rrcf=ssor Hoimqvist that the 
decision of the National Board of Health and Welfare is in 
conflict with the Trade Mark Act and the Paris Convention. 

The appellant would also like to stress that the article that 
the National Board of Health and Welfare cites ir> its opinion 
of March £5, 1991 p 4 concerning the appeal of Philip Morris 
ABj according to an opinion by Professor Holciqvist (see 
appendix 1), only deals with licensing, and therefore cannot 
be cited as support for the opinion of the National Board of 
Health and Welfare that the Paris Convention does not 
“protect" against e.g. labelling requireoents. 

Compare even what is stated regarding trade obstacles under 
item 2 e. 


2d- The c.C guidelines 

According to the National Board of Health and Welfare, it will 
be first in connection with membership negotiations that it 
will be unavoidably necessary tc take a stand on the question, 
if and when Sweden will adapt its warning text system to the 
EC, and that such an adaptation at present must be said to 
entail a pronounced weakening. In regard to negotiations about 
a so—called EES agreement, according to the National Board of 
Health and Welfare a main line of argumentation of Sweden has 
been that the agreement shall not force a weakening of Swedish 
legislation for the protection of health and the environment. 
If this succeeds, according to the National Beard of Health 
and Welfare, an adaptation to the EC rules ought not to be 
necessary at present (cf the opinion of the National Board of 
Health and Welfare p 3)- 

The appellant holds that the reasoning of the National Board 
of Health and Welfare is totally incorrect. It cannot be right 
to start to apply a new warning text system that, to a great 
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extent, 10 different from the system the? EC has chosen. A 
Swedish authority cannot avoid following the fra,rework and 
guidelines that the Swedish par 1 iamemt has decided cn, namely 
an adaptation to the EC. The EC Directive, 19S9/6ES EEC, 
regarding labelling of tobacco products will be of importance 
to Sweden as soon as Sweden signs the so-called EES agreement, 
if Sweden does so (cf the opinion of Professor Bernitz, 
appendix 1 of the opinion of Philip Morris of April 2, 1991). 
There is nothing that indicates that an exception could be 
able to ba made regarding these rules. According to the view 
of the appellant, the EC system corresponds well to the 
present Swedish warning text system, and that an 
implementation of this would not, as the National Board of 
Health and Welfare claims, entail any weakening. The EC system 
is even somewhat stricter for manufacturers in that there 
shall be warning texts on both sides of the package. It is, 
however, essential that Swedish warning texts are adapted to 
the EC texts,. 

£ e . Trade obstacles 

The National Board of Health and Welfare has pointed cut that 
it is stated in the prefaces to the Warning Text Act, p 13, 
that an implemsntation of the Act can bring about cost 
increases for foreign products that are imported into Sweden, 
and that it i$s realistic to count on certain rare products 
perhaps being taken off the Sweetish market, which means that 
the possibility for consumers to choose between different 
brands will be restricted- In addition, it states that these 
repercussions on competition and free com of choice may not 
proven t the imp lemen tation cf the stipulations in the law, 
according to the commission of inquiry, since they aim at 
spreading information that is important for the individual's 
health and well-being (cf the opinion of the National Board of 
Health and Welfare p 33. 

On account of this, the appellant would like to point out that 
it also states on p 13 of the prefaces that the stipulations 
should be made as neutral in terms of competition as possible. 
The present warning texts do not constitute interference that 
necessitates a new package- On the other hand, the new warning 
texts are much more burdensome than the present warning texts 
since they constitute such a great interference with the 
package. The appellant, who sells a number of brands with 
small sales in Sweden through its subsidiaries and companies 
close to it, will most likely 1 not be able to create new 
packages intended only for Sweden - Therefore , some of these 
brands might have to be taken off the Swedish market. This 
means that the new warning texts are not as neutral in terms 
of competition as possible and therefore da not fulfill the 
statement in the prefaces to the Naming Text Act. 
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2 f. In General about, the decision of the National Board 

of Health and Welfare 

The possibilities of varying the warning texts that are 
provided ir. the Warning Text Act only refer to the wording of 
the text itself, in the opinion of the appellant. 

It shall even be pointed cut that the present warning texts 
were changed only five years ago by government decision number 
9 of April 10, 19S6- Since then, no new information has been 
made available to necessitate the implementation of any 
radical changes in the present warning text system. It is the 
opinion of the appellant that very strong reasons are 
necessary for implementing the changes in the warning text 
system that have now been decided. However, the National Board 
of Health and Welfare has not cited any studies or evidence 
that supports the opinion of the National Board of Health and 
Welfare that it ought to be necessary to implement far- 
reaching changes. 

The scientific evidence that the National Board of Health and 
Welfare has chosen as scientific support for the r.ew warning 
texts is selective and omits references to studies that 
advance a different opinion than that of the National Board of 
Health and Welfare. 

2 g. Pictorial elements 

To be sure, in the Warning Text Bill it is stated that it 
should be allowed to stipulate that one symbol shall be 
affixed in connection with the text. The' National Board ef 
Health and Welfare feels that the pictorial elements that are 
part of the new texts are symbols in the normal sense of the 
word, i-e. figures with a certain intended content (cf the 
opinion of the National Board of Health and Welfare, p 4). 

The appellant feels that the implementation of pictorial 
elements instead of symbols is in conflict with the Warning 
Text Act. Having several different symbols is even in conflict 
with the Warning Text Act. 

Therefore, already as a consequence of the Warning Text Act, 
it is not permissible to have- several different pictarx&l 
elements instead of symbols of the kind that the National 
Board of Health anc Welfare has now proposed. Pictorial 
elements of the kind that the National Board of Health and 
Welfare has proposed with a suggestive and opinion—forming 
content are in conflict with the Freedom of the Press Act <cf 
the opinion of ftxberger, p 7} . Therefore, having opinion- 
forming illustrations of the warning texts is in conflict both 
with the Warning Text Act and the Freedom of the Press Act. 

2 h. Increase in the size of the warning text square 

It is correct, in itself, that neither maximum or minimum 
formats for the warning texts are laid down in the Warning 
Text Act, as the National Board of Health and Welfare has 
pointed out. However, lawmakers never intended implementing 
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conflict with both the Free dorrs of the Press Act and the 
Warning Text Act, 

In addition * the appellant is of the opinion that warning 
texts no 3.9 and £0 are & combinatie*r. of several texts. The 
Warning Text Act doss not permit more than one text per pack. 
Therefore, warning texts no 19 and £0 are in conflict ivith the 
Warning Text Act. 

£ k. The individual texts in the decision of the National 

Board of Health and Welfare 

The National Board of Health and Welfare argues on p 5 of its 
opinion that they have presented a scientific basis 1t> the ir 
Gecision for every text. However f the choice of scientific 
literature by the National Board of Health and Welfare as 
scientific support for the new warning texts* as has been 
mentioned earlier* is selective? and omits reference to studies 
that represent a' different point of view. The new warning 
texts do not contain any factual information based on 
scientific studies in the field. 


The appellant petitions the gov&rr-ment anew to remit the 
decision of the National Board cf Health and Welfare with 
instructions that the warning texts shall as far as possible 
be in aareeftent with the EC Directive ar.d that the hand i mg of 
the matter shall, in the future, shall be carried out in a 
correct manner. 


Stockholm 


August 13, 1991 


Peder Haninsrskiolc 


Source: https://www.industrydocuments.ucsf.edu/docs/lxwkOOOO 
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